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Claims 3 and 5-8 an under examinaticm. Claims 1-2, 4 and 9-31 have ben cancelled. 
Claim S has been amended. Favorable connderatioa and aUowance of claims 3 and 5^ m 
of the foregomg amendments and the fottowiflgremaiks aie respectfully leqnested. 

It ia mpactfiilly submitted that claim 5, as amended, is supported by the spaciiioatioQ as 
filed and is in condilion for aUowance or at least in better Ibim for conslderatioQ <m appeal 
Also, claim 5, as amended, does not raise soy new iaauaa winch reqniie fizrtiiar aearcfa or 
substandel consideratian on the part of Oo Bxaminer. For fliase reasons, it is requested that fliis 
amendment be entered under the provisions of 37 C^FJL §L116 as it places the application in 
condition for allowance or at least in better condition for appeal. Reconsideration of ctahns 3 
and S-8 hi H|jht of the libove amendments and flio following remaries is respectfully zequested 

a RcieedoM Uadar M UAC- 8111 

Clsinis 3 and 5-8 Stand rejected under 3SU,SrC«§112i first poiegia^ This icjection Is 
respeetfiilly traversed 

The Office eedon mailed October 7, 20Q5, indicates fliat claims 3 snd 5-8 m mjectod 
under 35 U£.C. § 1 12, ffast paragrq)h: 

as fiuling to ^vide prior siqiport or antecedent ba^s for the language 
'ladmimstering to a subject a dietazy siqiplement comprising a nutritionaUy 
efftctive amount of at least two saeeharidca^; and the language **whcrein 
prior to administration, oUgomcric and polymeric forma of flie at least two 
saccharides sre predigested into a mixture of monosaccharides and 
oUgosaccharide^inCIalmS. C&nphasis hi original). 

It is noted first that dahn 3 is an hidfipendent claim and, as suchp ttie Examiner's 

comments regarding the rejection of daim 3 under 35 U.S.C §112, fiist paragraph are 

imvposite. A simple leview of claim 3 reveals fliat there is antecedent basis wiftin d 

every single lunitation of tiie chum, eq^ecially the elements noted sbovt that allegedly lack 

antecedent basis. 

The Examiner's flirtfaer commenta m the Office action mailed October 7, 2005, mdicate 
diat the Examiner m;^ have intended the rejection to be based upon a lack of written description 
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SRippnt far claim 3 in the qpedficatiott of tto poreseiit qiplicatioa Indeed, dia Bxaminer 
oomncnts Ihscb 



the specificatiDn as origiBaUy filed provides only fte a method of 
adminxstering to a subject a dietazy aupplement compiiring a nutritionaily 
efibcttve amount of at least one fflirhftridiT to provide the ctaun-desigaated 
fimctional effect piodudng eonectly stnicturad and property glycoproteins 
and/or gb^liplds in a human. For example, as set Ibrth in [0029] of Patent 
AppUcatioo Pnblicaiioa 20O4/D171583 Al of the prasant appiiostiotu it ia 
dear fiom the q)ecification that Applicant intended to bielade and not to 
eulade a method for producing eomet^ itrnctnn and properly 
fbnctfonhig gjtycoprotetns md/or glyoopUplda in a human comprlring 
adnrinlBtarfaie to a subject a dietary supplement eomprising a 
nutrftfoniiQy cllecttve amount of at feast one aaccharfde in numomerlci 
oUgomerlc or po(jrmerfe and dertvatted or undorfvitbed form selected 
fromadalmrdeslgpaladgroapoCsaocharldei. (Emphasis in original.) 



There Is clear wzitten description auppoit for daun 3 in die qiedfication as originaUy 
filed Specifically, paragr^ [0030] of Patent i^splieation Publication No. US 2004/Dl 71583 



fbcr a dietaiy siqiplement that includes a nutritionally efS^ve amount of at least one aaoofaaiide. 
A1bd» paiagispb [0031] of Patent Application Publication No. US 2004/0271583 Al of Oie 
present application states that '"[ijn other embodiments of the invention, the diotaiy supplement 
cooqirises nutntionaUy effective amounts of ai least two, at least tfnee, at least four» at least five, 
at least six, at least seven, at least eight, at least nine, at least ten or at least eleven saccharides^ 
(emphasis added)* FinaHy^ paragraph [0034] of Patent AppKcation Publication No. 
US 2004/0171583 Al of the present application states that "^iln another embodiment of the 
present invention, the compositions include piedigcsted forms of at least one of the eleven 
essential carboifaydzutes.^ Clearly, the phrase least two** means more flian one and includes 
two. Any contrary hiteipretafion of this disdoguie wmild ngnm that the plain lip^ g Mi ^ ^f thf 
specification be Ignored and that the rules of En^sb gnunmar be violated. 

Accordingly, the subject matter of claim 3 ia clearly set in the present specification. 
For this reason, it is requested that the rejection of claims 3 and 5-8 under 35 U«S*C $1 12, first 
paragraph, be withdrawn. 

Claims 5-8 stand rejected under 35 U.S.C. §112, second paragraph for indefimteness, 
hisofhr as it may be applied against the present claims, this rejection is xespectflilly traversed. 
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The Office action alleges that there is no antecedent basis for ifae term **the sacdiaxides'* 
in lines 1 to 2 of claim 5. Clahn 5 has been slj^y amended to clafifVOiat it is the oligommc or 
oohmipiic forms of ttie at least two aacchsrides that are pradigested ""intD sacchaiides and 
ofigosaccharides." AppUcants oantcnd that claim S was clear in tUs regard a^ 
ameodmem of claim S is unnecessaiy. Further, Applicants contend that claim 5^ as mimmAmA^ 
of Ifae idendcsl scope as previous daim S« Iherefinre^ no new sesnta cr conridentloQ by the 
Bxanuner is requiied by die amendment of claim 5. 

AcGonUngly, ibf the fimsnng teaaona^ h is requested that the i^ectkm of dshns 5*8 
under 35 U.S.C. $112, second paxagrapb, be withdrawn. 
C Rejection Under 3S UAC nmiWi 

Claim 3 stands rejected under 3S U.S.C. §102(b) over U.S. Patent No. S»4S7»ft94 to 

Kovacs C*Kovac8 '894"). Inso&r as it may be appUed agahist the presem claim, this rgectbn 
icspectlully traversed 

As provided in MFEP § 2131, "[t]o antidpatiB a G{atm» the xefincnct must teodi eveiy 
element of the claim The test for anticipation under 35 U£.C 9 102(b) b wheOier a single 
reference hterally reads on the claim; what the refcreoce broadly teaches is not the ia«ie; any 
difierences between the claimed invention and the m&ience am auffident to pievent a 
rejection. See Constant v. Advanced Mlcro-Demes, Inc, 7 USPQ2d 1057 (Fed. Or. 1988> 
Therefore^ Kovacs '8S^ must disclose all of the elements ofckim 3 to aostnin dies c^jeetion. 
However, Kovacs '894 docs not meet the standard required by MPB? $ 2131 because Kovaca 
^894 does not disclose or suggest each and every demeait of claim 3. 

Specifically, indq>endent dann 3 is drawn to a method for producing conectl^ 
and ptopcriy fimctionhig ajycoprotains and/or dypolipids in a human that inetml« flrimini«f ffriTig 
to a subject a dietary supplem^ con^rising a nutcitionally efifective amount of at least two 
sacGharidcB selected fiom the group consistix^ of galactosfy glucose^ maonoseb 
acetj^eurammic acid, fiicosei N-ace^galactosamine, N-acetylghicosamine, xylose^ arabinose, 
glucuronic add, galacturonic add» iduronic add, arabinogdactan, acotylsted maimos^ 
glucosamine and galactosamine, wherein prior to administration^ olLgomeric or polymeric forms 
of die at least two fia n c h a rif tes are predigeated into a mixture of monosaccharides and 
oligosaccharides. 
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Kovacs *8JM dlac lo ses tiio administiBtion to humaiis of a dietaiy supplemoot oompositkm 
containing ddiydraied mizng ben sprout and beto^glucan emiclied oat gn>at Kovacs *694 
discloaea at column 4, lino S2 to oolunm 5. lino 45 that a bda-gbican cracentrate derivad from 
the oat groat has a dtetaiy fiber analysis that includes glucose^ xylose» aiabinosa^ galactose, 
msnnoss,zfaamnose and uxonio adds. Contrary to the mefliod of claim 3> however, Kovam 
does not disclose, suggest or motivate tfie predlgestion of oat groat mto a mixtuie of 
monogaccharides and oligosacohaiides prior adminlsta Aa discussed 

extensively in flie prosecntioin of parent application Serial No. 0SM242|215. and now UJS. Patent 
No. 6^9,807, by ptedigesdon^ the Applicants mean thai the oligomcric « po^msoc 
saccharides are at least partially predigested into the mcmomeric foims thereof. Bxanples of 
ways of achieving such predlgestion are tau^^ in the qmficBtion of flie present application. 

For the foregoing reasons. Kovacs '894 does not anddpate the mefliod of daim 3. 
AcconUngly, it is requested that the igectioo of claim 3 under 35 U.S.C §l(a0>) over Kovacs 
'894 be withdrawn. 

D. Condaslon 

It is believed that all matters set fi»th in the Office action have been SfddrBssftd 
Favorable consideration and an early indication of the allowability of claims 3 and 5-8 are 
respectfully requested. Should the Examiner deem that an interview with Aj^icam's 
underaigned attorney would expedite the allowance of claims 3 and S-8, the Examincff is invited 
to call the undersigned attorney at the tdejdioQe numb^rlfflicated bdow, 

;^fuu/submitted. 




HAYNES AND BOQNB. LLP 
901 Main Street, Suite 31 00 
Dallas. Texas 75202-3789 
Telephone: 214.651.5242 
FoGaiinae: 214.200.0853 
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